
Medicolegal
Physicians Not Liable for Typhoid Fever

(Davis et al. v. Rodman et al. (Ark.), 227 S. W. R. 612)
The Supreme Court of Arkansas, in affirming a judgment

in favor of the defendant physicians, says that the plaintiffs
were man and wife who had a family of six minor children
and two adult married sons. The adult sons lived in their
own homes. One of them was taken with typhoid fever, and
the other nursed him and subsequently had the fever. The
plaintiffs and three of their minor children were also stricken
with the fever, owing, it was alleged, to the negligence of the
defendants, for which a recovery of damages was sought.

There was an allegation that the defendants "failed to have
buried or disinfected the secretions and excretions from the
bodies of the patients." But there is no duty imposed on

physicians by statute personally to bury or disinfect the
secretions or excretions of their typhoid fever patients. The
state board of health requires that "no person in charge of
a typhoid fever patient shall so dispose of the excreta or
other infectious bodily secretion or excretion as to cause
offense or danger to any person or persons." If it be con¬
ceded that this makes it the duty of physicians to instruct
those in immediate charge of a patient to dispose of the
excretions and secretions in the foregoing manner, still there
were no allegations of fact in this case showing that the
failure to discharge that duty was the proximate cause of
the communication of the disease.

It is undoubtedly the duty of physicians who are attending
patients afflicted with contagious or infectious diseases not
negligently to do any act that will tend to spread the infec¬
tions. It is likewise their duty to exercise reasonable care
to advise members of the family and others who are liable
to be exposed to it of the nature of the disease and the danger
of exposure. The relation of a physician to his patient and
the immediate family is one of the highest trust. On account
of his scientific knowledge and his peculiar relation, an

attending physician is, in a certain sense, in custody of a

patient afflicted with infectious or contagious disease, and he
owes a duty to those who are ignorant of such disease, who
by reason of family ties or otherwise are liable to be brought
into contact with the patient, to instruct and advise them as
to the character of the disease. It is a sound rule of law
that one who by reason of his professional relation is placed
in a position in which it becomes his duty to exercise ordinary
care to protect others from injury or danger is liable in dam¬
ages to those who are injured by reason of his failure to
exercise such care.

It was therefore the duty of the defendants, when called
to attend the children of the plaintiffs, to notify the plaintiffs,
other nurses and attendants of the nature and character of
the disease, to warn them of the danger of infection, and to
instruct them as to the usual methods approved by the pro¬
fession, of which they had knowledge, for the prevention and
spread of the disease. This duty was incumbent on the
defendants regardless of the rules and regulations of the
state board of health on the subject. But it was not the duty
of the defendants as physicians to enforce the rules of the
state board of health for the prevention of typhoid fever.
That was the duty of local health officers.. Violation of the
rule of the state board of health with regard to reporting
communicable diseases was evidence of negligence, but was

not actionable negligence creating civil liability, unless it was
the proximate cause of injury to the plaintiffs, which there
was no allegation of facts to show. Assuming it to be true
that the defendants advised the plaintiffs to move the second
adult son stricken to their home, and that they could put
him among their other children, such instructions, coming
from attending physicians without warning of the danger of
infection to the other children, were acts of gross negligence,
but specific acts and facts were not alleged showing that
they caused the injury to the plaintiffs.

Nor did mere failure to "vaccinate" the plaintiffs, their
children, nurses and others exposed to the disease render the
defendants liable for damages. It cannot be said that the

efficacy of inoculation of a specific vaccine to prevent the
spread of typhoid fever has been so thoroughly established
by medical science as to make it the absolute duty of physi¬
cians to inoculate nurses, attendants and persons exposed
during an epidemic of that disease. It must be left to the
judgment and discretion of the physician under the circum¬
stances of each particular case to determine whether or not
inoculation is necessary.

Proper Charge to Jury in Malpractice Case
{Horn v. Pope (Ala.), 87 So. R. 161)

The Supreme Court of Alabama, in affirming a judgment
in favor of the plaintiff for damages for alleged malpractice
by the defendant, does not state the amount of the judgment
or the evidence on which it was recovered. The plaintiff
stated his claim in various forms in different counts, and
the court holds that each count of the complaint sufficiently
conformed to rules of pleading in cases of this character
as heretofore established and approved by this court, so that
neither of them was subject to the defendant's demurrer. It
also holds that there was no error in giving the plaintiff's
requested charge, which to an extent explains the case, and
was as follows :

If the jury believe from the evidence that the plaintiff broke his leg,and that the defendant was employed by the plaintiff's father (plaintiff
being a minor) to treat and attend the same as a physician and surgeon,
and he entered upon and undertook such employment, and did set or
dress or treat the plaintiff's said leg as a physician or surgeon, and
assumed charge of the same, then the plaintiff was entitled to receive
from the defendant the care, attention and skill of an ordinarily skilled
physician and surgeon. And if you believe that the plaintiff did not
receive from the defendant such care, attention and skill, and that in
consequence of not receiving the same and without fault on the plain¬tiff's part, or on the part of any one else, suffered increased pain,suffering and injury, then the jury are instructed that the defendant
is liable and the jury will render a verdict for the plaintiff, and assess
his damages found from the evidence, not to exceed the amount claimed
in the complaint.

Irritation of Tumor Necessitating an Operation
(Louisville Ry. Co. v. Koob (Ky.), 227 S. W. R. 291)

The Court of Appeals of Kentucky affirms a judgment in
favor of plaintiff Koob for $3,800 damages for personal
injuries, which included the bruising of her breast, irritating
a tumor so that a physician decided that it was best to remove
it from her breast, as he was afraid it might result in cancer.
The court says that about five years before the physician had
noticed the tumor and had recommended that it be taken out
then, as it might become malignant. However, there was
no danger of its becoming malignant, if not irritated. When
the bruised gland was removed, it showed irritation. It was
argued that the defendant railway company was not respon¬sible for the operation on the plaintiff's breast, since the
operation was due to a tumor which should have been removed
several years before. But the evidence showed that the tumor
was not malignant, and if the breast had not been bruised
and irritated, it might never have been necessary to remove

•

the tumor. Hence it could not be said that the defendant
was in no wise responsible for the operation, for the accident
caused the bruised condition which made the operation
necessary.
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